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Introduction

Retail is a highly competitive industry in any market and when an in-
vestor considers whether to expand into other countries, it can be
very complex and can often hold significant financial risk, as well as
all the legal aspects of set-up and start-up in the desired country,
which an investor must be aware of before taking the first step.

This Retailer’s Guide aims to help Investors make that first step,
to aide in the set-up and implementation process of opening a retail
business in Poland. It presents many of the legal issues and restric-
tions any Investor should be aware of before opening their doors
to the public.

In particular this guide presents the different forms of companies
available to investors, property leasing, Retail Management compa-
nies List, Intellectual Property matters, Employment Law, Commer-
cial and Third Party contracts, as well as the claims procedures and
e-commerce related issues.

Once an Investor better understands the legal aspects, one is then
more confidently able to make a financial and economic commit-
ment in Poland. This process can be assisted by a highly trained

legal team from TaylorWessing elnlwlc, who are also well positioned
to offer a wide range of legal services not only in Poland, across
CEE and even on a global basis.

To further support our position in Poland, we have invited our busi-
ness partner TPA Horwath, which is a dynamically developing con-
sulting group offering tax and business advisory services, financial
audit, accounting and payroll services, which can add essential input
related to tax issues, which retailers in Poland often face.

We also thank the Polish Council of Shopping Centres (PRCH) for its
excellent business input. PRCH represents the interests of the retail
real estate industry in Poland and follows its challenging mission to
support the development and relationships between all parties in-
volved in the Polish retail industry and to promote a positive image
of shopping centres and shopping streets in Poland.

By publishing this guide we hope to help and support new re-
tail Investors to open and develop a successful business in Po-
land, which is currently one of the fastest growing and strongest
markets in the CEE region.

Ewelina Stobiecka, PhD
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TaylorWessing e|n|w|c
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> Poland - General W& -
Background .

R i

To run a retail business in Poland. ...

Overall the retail real estate market is stable in terms of supply - Year on year the

s = S A i e, #n Polish market has consistently expanded by ca. 0.5 million sq. m of GLA. Accord-
e B s . ¢ » Sk 1 ming+o our research, the vacancy rate is low and amounts to a mere 2%. However,
P e 3 : i S -+ the average modern retail space density index for Poland was 268 sq. m per 1,000
_-‘/!;: '" = = R T i L i inhabitants, which meets the European average. Thé ‘macro-economic perfor-
fitd ,;:"_;1 e Tl = VR R e " © mance remains strong, in contrary to many other countries in Europe - Poland
i i L - - s ALY has a outstanding and stable positive GDP growth and inflation is running below
SRR | ! g . R BERTTRE v ' the level of 41%. On the other hand, burchasing power and GDP per capita are
b s R . " SR 1 below European average. To quote from individual segments, we may refer to the

?A {\ . . v Eh ** "PRCH Turnover Index, which compiles data from 83 shopping centres in Poland

= ) e v fili which states that the average turnover index for the analysed group increased by
/ e ' : 1.83% between 2008 and 2014. Annual turnover per sq. m in 2014 was was 2,317

o Euro. The PRCH Turnover Index seems to be stable for the comparable group of

Pping centres, but one must bear in mind that during this period the number

fopping cetes in Poland increased by 0.5 mIn sq. m each year. Analysing in-
‘dividual categories, outstanding rates of growth has been noticed in recent years
Lin'categories such as Services, Entertainment, Specialty Goods, and Homeware,
which might be considered as a trend of changing functions of shopping centres
" into more lifestyle- and leisure-oriented schemes.

!
-

31268 thousand. hectares

Population 38.5 million (as of 31 March 2014) ;\rs regards the outlook for the coming years, the market’s performance may be
* significantly affected by macro-economic conditions and a stable rate of GDP~:-
b growth above 3%, as expected by the European Bank for Reconstruction and De-
velopment, which may also be reflected in retail sales, including shopping centres.
. Thus Pgland remains a particularly attractive investmer‘gqpp"ortunity for new re-

" —tailers which are opening up in our market. ‘g SN

Capital Warsaw with a population of 1.777 million

Currency Zloty (PLN) = 100 groszy (gr)
GDP per capita (current prices) 43 153 PLN (13,653 $) (as of end 2013)
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Establishing
a Company

One should choose on the form of conducting
a retail activity In Poland. There are two general
forms of running a business — as a natural
person or in the form of a company.

The first form is applicable rather to small
businesses. Forming a company provides
a wider range of legal and economic
opportunities. ..

According to the Polish Commercial Companies Code, the pursuit of an
economic activity by entrepreneurs can be performed in the form of
a company, which can be identified into one of the following categories:

« A Registered partnership (spétka jawna)

« A Limited partnership (spétka komandytowa)

« A Limited joint-stock partnership (spétka komandytowo-akcyjna)

- A Limited liability company (spdtka z ograniczonq odpowiedzialnosciq)
+ A Joint-stock company (spdtka akcyjna)

A company must register on the Polish commercial register (Krajowy Rejestr
Sgdowy) to incorporate itself.

It is also possible for a business to exist in Poland as a branch or subsidiary
of another company. A sole business on behalf of a company in the form of
a representation is also possible, but the representation must be entered into
the appropriate register.

Registered partnership

« must consist of at least 2 legal or natural persons
« the partners bear unlimited liability

Limited partnership
« must consist of at least 2 natural or legal persons
+ a general partner (komplementariusz) bears unlimited liability, while
a limited partner (komandytariusz) bears limited liability.

Limited joint-stock partnership

- allows an influx of fresh capital through the issue of shares, without the
loss of control by the general partners
+ the minimum share capital is PLN 50,000 (ca. € 12,000).

From a tax perspective limited partnerships are transparent vehicles, so tax-
able profit is taxed in the hands of their partners. However, starting from
1 January 2014, limited joint-stock partnerships have become a separate cor-
porate income tax payer and lost their tax transparency.

2015/2016 Retailer’'s Guide Poland 5



} Did You know...

Statistically the most popular legal form

of retail investor business activity constitutes

a limited liability company (spétka z ograniczong
odpowiedzialnoscig), not only because of the tax
issues, but also because of the general regula-
tions of shareholders liability provided in Article
151 § 4 of the Polish Commercial Companies
Code - The shareholders will not be liable

for the obligations of the company.

Limited liability company

+ A wholly-owned company is possible, but it is not allowed to create
a "chain” whereby one wholly-owned company is the sole founder of
another wholly-owned company.

« The minimum share capital is PLN 5,000 (ca. € 1,200).

« Since 1°* January 2012, the company can be registered through the In-
ternet with the use of a template submitted in electronic format by the
Ministry of Justice. (A notarial deed is then not required)

Joint Stock company

« The minimum share capital is PLN 100,000 (ca. € 24,000).
- The company is liable for its entire capital whereas the shareholders are
only liable up to the value of their shares.

Company managers may also consist of foreigners not resident in Poland and
knowledge of the Polish language is not essential.

The management of a limited liability company is appointed and dismissed
by a resolution of the Shareholders’ Meeting, unless the Articles of Associa-
tion state otherwise. The members of the management board of a joint-stock
company are appointed and dismissed by the supervisory board, unless the
company’s statute states otherwise. Members of the management board may
also be dismissed or suspended by the Shareholder’s Meeting.

The members of a company’s governing body are liable for their actions under
both civil and criminal law.

For instance, they may face criminal liability if they act in a manner which
is detrimental to the company, fail to declare insolvency, buy out their own
shares, or issue shares in contravention of Polish law.

The effective registration of a company into the Polish commercial register
(Krajowy Rejestr Sgdowy) also requires the formation of its registered office. For
these purposes it is recommended, depending on the needs, to lease specific
office premises.



Ownership structure vs. liability for tax
obligations

The principles of tax liability of various types of entities participating in business
processes are regulated by the provisions of the Tax Ordinance. According to the
general principles, a taxpayer has unlimited liability for payable taxes. This liabil-
ity is personal and it has no limitations, which means that the revenue office may
demand securing receivables against all assets of the taxpayer.

Before 15t January 2014 one of the most popular forms of running a business by a
natural person was a limited liability hybrid, which had such advantages as lim-
ited business liability due to the engagement of an LLC as a general partner, re-
duction of the tax burden on the investors’ profits and the opportunity to involve
many investors. According to recently introduced tax law changes, limited joint
stock partnership ceased to be transparent for corporate income tax purposes,
thus the advantages of a limited liability hybrid have been significantly reduced.
Some optimisation options may, however, still be available when using limited
liability partnership in the structure.

Another popularinvestment vehicle is a limited liability company. Apart from lim-
iting the investor’s liability for the obligations of the company up to the amount
of the share capital (currently at the minimal level of 5.000 PLN), some key un-
questionable benefits of using this type of investment vehicle are as follows:

« The opportunity to exit an investment by disposal of shares which in turn
creates the opportunity to use international holding companies to reduce
tax burdens incurred when exiting an investment;

« Avoiding doubts and risks related to determining the type and amount of
sales tax on the transaction of disposing of an investment;

« Immediate availability (so called Special Purpose Vehicle) in the offer of ad-
visory companies.

Business activity
of natural persons

Partnerships / Corporate
civil law partnerships entities

2015/2016 Retailer’'s Guide Poland




} The Lease of
Premises

One should provide for appropriate space.
The premises in which the business is to be
run may become a crucial factor of jts suc-
cess. The lease of premi spa
also bears ta

8 Retailer’'s Guide Poland 2015/2016

The Legal Perspective

With the lease contract, the landlord (lessor) assumes the obligation to give
the tenant (lessee) a premises for use for a specified or unspecified time and
the tenant assumes the obligation to pay the landlord the agreed rent. Usually
the rent is determined in money, however the Parties shall agree on contribu-
tions in kind.

A lease contract for an immovable property or premises for a period longer
than one year shall be concluded in writing.

If the lease period is indefinite and the rent is due monthly, the lease contract
may be terminated with at least three months notice before the end of a cal-
endar month.

If a leased premises is sold during the term of the lease, the purchaser
assumes responsibility of the lease relationship. However, the lease may be
terminated with suitable notice, unless the lease contract was executed for a
fixed term in writing with an authenticated date and the premises was handed
over to the tenant. If, following the termination of a lease by the purchaser,
the tenant is obliged to return the leased premises prior to the normal notice
period, compensation may be demanded from the purchaser.

If the lease period is not fixed, both the landlord and the tenant may termi-
nate the lease observing contractual notice periods and in their absence,
statutory notice periods. Statutory notice periods for the termination of
a lease are as follows: if the rent is payable at intervals greater than one month,
the lease may be terminated with three months notice no later than at the
end of a calendar quarter; if the rent is payable on a monthly basis - with one
months notice at the end of a calendar month; if the rent is payable at short-
er intervals - with three days notice; if the rent is daily- with one days notice.
If the lease period is fixed, both the landlord and the tenant may terminate
the tenancy in the instances specified in the contract.

By renegotiating the conditions of the lease it is recommended to include
the Best Practice Manual prepared by Polish Council of Shopping Centres
(PL: Kodeks Dobrych Praktyk Polskiej Rady Centréw Handlowych).

http://prch.org.pl/sites/default/files/testd/Kodeks%20dobrych%20praktyk-ang.pdf.
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Retail real estate market in Poland in figures

B oo
3

Number of shopping centres 18

"

L | Shopping centres by type (number of centres):

Traditional

» Very large (80,000 sg. m and above) 4 5 5 5 6 (9
d + Large (40,000 to 79,999 sg. m) 39 41 45 46 53 55
+ Medium (20,000 to 39,999 sg. m) 101 105 111 117 117 122
+ Small (5,000 to 19,999 sq. m) 153 162 172 187 194 202
Retail park 12 15 18 23 30 45
Factory outlet centre (5,000 sq. m and above) 6 6 7 9 10 12
Theme-oriented centre 3 5 5 5 6 6

Shopping centre GLA in sq. m 7 694 410 8 145 660 8 674 360 9211 480 9 835 495

—— e —————
Source: Polish Council of Shoppin*’inim!m Size of Shopping Centres Counted: 5000 sgm GLA
. ‘.‘
9 l

10 311 155




Tax perspective

On-going taxation of the lease

For rental services the tax obligation on VAT generally arises at the point when
an invoice is issued. Due to the amendments, VAT obligation no longer arises on
the payment deadline. The same rule applies to tax obligation on VAT arising
from additional costs of media (such as electric energy, water supply or mains
gas), as the rent and service charges are usually treated as one composite ser-
vice. Thus, the rental payments and service charges are taxed by a single VAT
rate, unfortunately specified for rent, i.e. 23%.

On the other hand, in some cases it is possible to interpret media costs as being
separate to rent and thus taxed independently. In such a case the costs of water
supply may be taxed with the reduced VAT rate of 8%.

From a CIT perspective, lease rent is tax-deductible according to the
general rules.

Rent free periods

Within a rent free period a tenant is entitled to use the premises without
incurring rental costs, often solely paying service charges. Theoretically, from
a tax perspective, this situation is a form of “free of charge” benefit received by
a tenant and is subject to income tax. However, in practice, taking into consid-
eration the business rationale behind a rent free period, no “free of charge”
benefit is recognised and very often an invoice documenting a rent free
period plus first regular settlement period is issued. This technical solution
allows strengthening the argument that a rent free period is in fact settled
within a long term effective rent and a simple reduction of a headline rent for
a given period is not equal to a “free of charge” benefit. Such approach is broad-
ly accepted by the tax authorities.

Fit-out contributions and lease incentives

Incentives granted to tenants while entering the premises often comprise either
of a one-off cash incentive or a form of contribution to the fit-out expenses.
Dependent on the shape of the lease agreement, different tax consequences
may arise. For instance, an entry fee is commonly considered as a service
payment. This one-off income is taxed, based on the general rules and is usually

10 Retailer’s Guide Poland 2015/2016

treated as providing immaterial services, advertising or marketing, in particular
when the wording of the agreement refers to such additional aspects. An entry
fee may also be seen as remuneration for services (in particular VAT is due when
related with an entry fee payable to anchor tenants). In the past it was deemed
that no VAT should be applicable if the entry fee is paid solely for becoming
a tenant (signing the rent agreement), however recently the courts represent
the opposite interpretational line.

From a tenants’ perspective contributions to fit-out expenses usually do not
create taxable income, however they decrease the value of tax depreciation
write-offs of constructed fixed assets (part of the value of asset refunded to
tenants cannot be treated as tax-deductible). The tenant may simply reimburse
part of the fit-out costs onto the landlord. If so, the tenant will recognise taxable
revenues and tax-deductible costs resulting from such re-invoicing.

Exit from the leased premises

One of the key issues when exiting lease premises is the settlement of the non
depreciated value of fixed assets. Based on tax provisions the period of depre-
ciation of fit-outs is generally 10 years. Thus, when the agreement is terminated
before the lapse of this period, the tax authorities often challenge the right of a
taxpayer for a one-off inclusion of non-amortised expenses in the tax deduct-
ible costs, underlining the fact of a lack of relation between such costs and tax-
able revenues or protecting their sources. This statement completely ignores
business aspects of early exit, which have more and more often been under-
lined by the administrative courts. It is also worth noting that the positive ap-
proach of the administrative courts results slowly, however noticeably in a shift
in the approach of the tax authorities i.e. some of them begin to see and accept
the business rationale for early exit and thus, also accept the right to recognise
the non depreciated value of fixed assets as tax deductible costs.

Another case is an obligation to liquidate the fit-outs. As the costs of liquidation
may be significant, in practice landlords and tenants elaborate solutions, under
which a tenant may leave the fit-outs in the premises, however waives the right
to lay any claims towards the landlord. This business-wise agreement creates a
VAT risk, as from the tenant’s perspective leaving fit-outs in the premises may
constitute a gratuitous supply of goods, subject to VAT. Therefore, sometimes
it is better to sell the fit-outs to the landlord for a token price, justifying that it
complies with the arm’s length principle, as for the landlord such fit-outs only
have a symbolic value.



Did You know that...
Compensation for an early exit

Early termination of a lease agreement is usually related to a contractual pen- The average number of new retail space in Poland
alty. In the case when the said penalty is purely of compensatory nature, then it amounts to between 550,000 sq. m GLA per annum
remains outside VAT taxation. However, in the situation when the tenant physi- There is more than 450 shopping centres
cally refuses to vacatg the premises, although the'Iease a‘g‘reement was termi- in Poland which equates to almost
nated, and as a result is charged by the landlord with additional payment, such e
payment should be subject to VAT, as in fact is economically similar to the rent. 10.5 million sq. m GLA
. Therefore, when determining the VAT treatment of a compensation/contractual Warsaw is the largest retail market
~ penalty, it is important to see not only the term specified in an agreement but of the eight major urban areas in Poland
50 the actual circumstances, in particular whether it is a pure compensation with over 1.4 million sg. m of GLA

ayment is related to an equivalent service received for it (e.g. At the end of 2014 there was 800,000 sq. m of GLA
enant to a landlord for consent to an early exit/early termina- U e ; »
~ under construction in shopping centres, of which 45%

0. -
— " m e, - are in the large urban areas and 30% in small towns
erspective, the tax authority orten O allow tenants . f q q
P Salzion o Zost. i e L with a population less than 100,000 inhabitants

pendent on the re ahind afpearirexit. Whenthe purpose of an early exit At the end of 2014, the average modern retail

is to cost-cut, improvem onditionstto run sales activity etc,, in OUF@pINi _ space density for Poland rose by 12 sq. m to 268 sq. m
this is a sufficient argument®  dedugtion of costs for tagpur ; : per 1,000 inhabitants compared with the end of 2013.
. : Strong development activity is focused on smaller

- E . . s . cities with a population below 100,000, though still
Definitions used in this publication are in compliance 669% MRz Hopping cIERGERto be opened il

with ICSC standards: 2017

Shopping Centre (esp. Conventional or Traditional SC) — a retail property . is located in big cities (above 400,000 inhabitants) .
which is planned developed and managed as a single entity, comprising _ The overall vacancy ratio for 237 shopping centres of-
of units and common areas with a minimum gross leasable area (GLA) of fering in total 6.927 million sg. m of modern shopping

5,000 sq. m., and a minimum of 10 retail units. X -

- = e o A in 15 largest Polish cities amounts to a mere 2.7%.
SalTArCT AT - O S P ¢ AnC managee The Warsaw area boasts the largest number of tenants

which mainly comprises of medium to large scale specialist retailers

("big boxes” or “power stores”), which typically share an open-air passage in Poland and has around 3,500 stores operating in
or a parking lot. its 43 shopping centres, retail parks and outlets, which

continues to add to Warsaw'’s strong competitive edge

rre

Outlet Centre - a specifically designed, planned and managed
scheme with separate store units, where manufacturers and retailers over other cities
sell merchandise at discounted prices which may be surplus stock,

off-season collections or slow selling lines.

1

Source: Polska Rada Centréw Handlowych



Shopplng centres in the eight biggest agglomeratlons in Poland

The number of Open GLA
open shopping per 1,000 Major shopping centres
centres inhabitants

Open GLA

Agglomeration Population
g9 I pulati (sq. m)

Warsaw 2539714 1405915 43 553,6 Arkadia, Galeria Mokotoéw, Ztote Tarasy

Katowice
(Silesia 2173 441 1106 660 46 509,2 Silesia City Centre, Galeria Katowicka, Europa Centralna
conurbation)

Cracow 1029 045 549 400 15 5339 Bonarka City Centre, Galeria Krakowska

Tri-city (Gdansk,

Gdynia & Sopot) 1027 480 685 630 25 667,3 Galeria Battycka, Klif Gdynia, Centrum Riviera
todz 978 163 510 350 15 521,7 Manufaktura, Port t6dz

Poznan 820342 627 610 19 765,1 Galeria Malta, Stary Browar

Wroctaw 783780 598 760 19 763,9 Magnolia Park, Pasaz Grunwaldzki

Szczecin 557 443 275 320 1 493,9 Galeria Kaskada, Galaxy

Source: PRCH Retail Research Forum, March 2015
”
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With the registration of a company into the Polish commercial register

[ ]
The law governing
(Krajowy Rejestr Sqdowy) we also recommend, where necessary to regis-
tra d e m a rks a n d ter the trademarks of the company’s goods and services in the Polish Patent

Office. Once registered, a trademark is protected for 10 years from the
. . point of registration. Protection may be extended for a further 10 years at the
I n d u St r I a I patte r n S expiry of the previous term. The regulations governing trademarks, industrial
Y / patterns and patents are set forth in the Industrial Property Law, which lays
down the legal basis for invents, user patterns, Industrial patterns, trademarks

and graphical symbols.

pate nt IaW To obtain a patent, it is essential to register it at the appropriate National Pat-

ent Office. An international patent registration may also be performed at
these offices, in compliance with the Patent Cooperation Treaty (PCT). When
such a PCT registration is made, at present the patent assumes validity in
130 countries. The maximum period of validity of a patent is 20 years from
the point of registration.

The period of protection for user patterns is 10 years from the point of registra-
tion, but may be extended for a further 10 years on application.

Tenant mix in Polish shopping centres

2015/2016 Retailer’s Guide Poland 13



... employ professional staff. ..
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Labour Relations

=

An employment contract is concluded in written form and must specify
the following: the parties in the contract, the type of contract, the date of its
conclusion, as well as the work and remuneration conditions. If an employ-
ment contract is not concluded in written form, the employer must confirm in
writing the type of employment and the terms and conditions thereof no later
than the day on which the employment commences.

Pursuant to Article 25 of the Polish Labour Code, the following types of em-
ployment contract may be concluded:

« An employment contract for a fixed term,

« An employment contract for an indefinite term,

+ A contract limited to the performance of a specific task,
+ A contract to replace a person who is absent.

Before each of these contracts is signed, a contract for a probationary period
may be concluded. The probation may last up to a maximum of 3 months.

The conclusion of a third successive employment contract for a fixed term
will be treated as the conclusion of a contract for an indefinite term.

An annex to an employment contract for a fixed term, extending its validity, is
considered a “new” contract. This does not apply to contracts to replace other
individuals, or contracts for seasonal or part-time work.

Periods of notice
The notice period for terminating a probationary employment contract is:

- for contracts valid up to two weeks - 3 days,
. for contracts valid more than two weeks - one week,
. for contracts valid more than 3 months - two weeks.

For employment contracts concluded for a fixed term, a notice period of
2 weeks is allowed, pursuant to Article 33 of the Labour Code, employment
contracts for a fixed term may be terminated only if they are valid for at least
6 months and the opportunity to terminate is explicitly stated in them.

The notice period for an employment contract for an indefinite term is
regulated by law, and varies according to the employee’s length of service.



The notice period for terminating an employment contract concluded for an
indefinite term is:

- 2 weeks, if the length of service is less than 6 months,
« 1 montbh, if the length of service is more than 6 months,
- 3 months, if the length of service is at least 3 years.

If an employee is 4 years or less prior to retirement, there is a statutory ban on
terminating such an employment contract.

Whether longer periods of notice than those above may be agreed upon in an
employment contract is open to question. According to the latest jurisdiction on
this subject, longer periods of notice are permissible if they improve the employ-
ee’s situation on account of the condition of the labour market.

Termination notice from an employer must be in writing. Moreover, if an employ-
ment contract concluded for an indefinite term is terminated, reasons for the
termination must be given. In certain cases, the dismissal of a larger number of
employees requires approval from the trade unions and an adherence to a special
procedure.

Working hours may not exceed 8 hours in a 24-hour period and an average of 40
hours in an average five-day working week in an applicable calculation period not
exceeding 4 months.

For employment overtime, employees are entitled to bonuses as follows:

+ 100% of their salary for work at night, on Sundays and public holidays
that are not working days for an employee, in accordance with the sched-
ule of working hours

+ 50% of their salary for work at other times.

An employee is entitled to annual leave as follows:

+ 20 business days per year, if employed for less than 10 years,
+ 26 business days per year, if employed for at least 10 years.

The minimum salary is fixed by law and, at present, amounts to about 1,750 PLN
gross (ca. € 420) per month (as of February 2015). The average monthly salary is
currently about PLN 3,959 (ca. € 951) (as of February 2015).

Additional employment costs in Poland comprise of pension and disability
allowance, accident insurance and contributions to the social security and
guaranteed employee benefits fund.

As far as commercial relationships with other contractors and third parties
are concerned, there are several different legal methods to arrange this.
According to Polish Civil Law, there can be two types of differentiated
contracts:

« nominate contract,
« innominate contract,

Nominate contracts represent such a contract, where essentials are directly
stipulated in the Polish Civil Code. The most common among the nominated
contracts are: sale, lease, tenancy, contract of specific work, mandate.

The content of an innominate contract is not associated with any of the stipu-
lated types of nominated contracts. These types of contracts are legally ad-
missible on the basis of the rule of freedom of contract stipulated in Article
353! of Polish Civil Code. The parties to a contract may arrange the legal
relationship as they deem proper on condition that the contents or the
purpose of that contract are not contrary to the nature of the relation-
ship, with the statutory law and with the principles of community life. The
main advantage of such type of contract is the opportunity for the entrepre-
neurs to adapt their economic activity and legal formation in a manner most
suitable and efficient for their purposes.

2015/2016 Retailer’s Guide Poland 15
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Polish Law constitutes the following methods of claims pursuit:

« mediation,
« arbitration,
« civil proceedings

Mediation or any other conciliatory procedure does not constitute an ordinary
proceeding, where neither party shall be forced to conclude a solution. Each
party shall express an agreement to participate in mediation and it is popu-
lar, especially in mediation agreements, concluded by parties before they en-
ter into a legal relationship. A Party is allowed to renounce the participation in
conciliatory procedure, without any negative legal consequences. During civil
proceedings, the judge is entitled to persuade the parties to mediate, however
the parties are not obliged to enter mediation. TaylorWessing e|n|w]c is a co-
ordinator of the first International Mediation Centre for commercial cases
established at the international chambers of commerce in Poland. The ob-
jective of the Mediation Centre is to solve commercial disputes by means of
private mediation conducted by an independent and professional mediator.
Depending on the needs of entrepreneurs, mediation may be conducted in
foreign languages.

Arbitration is also possible for contentious issues in connection with a com-
pany’s Articles of Association or caused by an industrial dispute. Arbitration is
often chosen because of the lengthy court proceedings. An arbitration clause
must be in writing, whereby the agreement to such a clause expressed in mu-
tual written correspondence is sufficient. Poland has ratified the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards.

In certain cases, arbitration rulings can be appealed against (on the grounds
of the invalidity of the list of arbitration clauses, the lack of competence of the
arbitration court, or a breach of procedures, etc.)

A Civil proceeding is governed by the Polish Code of Civil Procedure as a major
way of dispute resolution led by the Polish Common Court in accordance with
the territorial competence.



Other than one of many methods of reaching consumers, the internet today
has become an essential tool in the competitive consumer goods market.
Becoming an internet trader poses many key obstacles which need to be ad-
dressed. Attempting to solve them through traditional know-how, which may
have been successful in an off-line activity, may not be beneficial to an e-com-
merce operation and may, in fact, create a source of additional obstacles and
complications.

Domain Name

It is apparent that the commercial success of a business is dependent on its
geographical location. The equivalent “location” on the internet is the in-
ternet domain name (so called an internet address), which is used to obtain
a searched web site. One of the important aspects in this context is so called
cyber-squatting, i.e. registration of another person’s or organisation’s trade-
mark as an internet domain for speculative purposes. Therefore internet trad-
ing will very often be proceeded by an internet domain dispute with a cyber-
squatter, who may be a dishonest competitor or a previous business partner.

It is strongly advisable to monitor the popularity of an internet domain name.
It is therefore essential, as a part of diligent preparation of a commercial inter-
net website, to invest in so called positioning (SEO, search engine optimisa-
tion), as well as to consider the use of sponsored links. The appearance of the
latter in regular (i.e. natural) search results is determined by purchasing key-
words from the search engine operator. It is essential to bear in mind that the
use of another company’s trademarks may result in the infringement of rights.
For the same reason, it is also advisable, from time to time, to check whether
competitors’ web addresses are displayed amongst the search results having
entered one’s own business name or brand into a search field,.
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Consumer protection
on the Internet

Recently Poland has implemented the Directive 2011/83/EU on
consumer rights, which has introduced several crucial changes
to consumer protection law. The new law has come into force on
25™" December 2015. The extent of changes introduced through
the new Act is impressive, starting with the new comprehensiv
regulation on consumer information requirements, throug
organisation of the issue of settlement of di ansactic
and finishing with a modification of the in f withdra

from the contract. Currently consumer vithdra
from the distance contract within 14 da
the consumer or a third party other thg
ed by the consumer acquires physical f
from the conclusion of the contract
the provision of services. The new te

contract is now uniform in all EU me - ._ ‘
Moreover, the new Act introduces ¢ ' ' &
tioning of the general e-commerce also i '
consumer sales. With the new Act orce,
1999/44/EC of the European Parlia yuncil o
aspects of the sale of consumer g ed gua
was re-implemented through ti gulatio
cerning liability for the quality ¢ onsume
a separate Act of law to the Civi n, there ha

a single regime in place for liab of goods, base
the institution of defects liabili
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Unfair contract terms with consumers

Selling goods on-line includes the provision of internet services regarding the
conclusion and performance of sales contracts for goods which are offered
by an entrepreneur. As a provider of internet services, each entrepreneur is
obliged to issue and apply for the general terms and conditions which govern
the legal relationship with the users. As the Directive 93/13/EEC on unfair terms
in consumer contracts has been implemented into Polish law, the T&Cs which
are used in the B2C relationship must not include the provisions which have
not been individually agreed with the consumer, if the rights and obligations
are set forth in a form which is contrary to good practice, or grossly violates
one’s interests (unlawful contractual provisions).

The impact of unlawful contractual provisions under Polish law is twofold:

. firstly an unlawful contractual provision is not binding for consumers, thus
the clause in question is not effective however the parties are bound by the
other provisions of the agreement (provided that the other provisions are
not unlawful contractual provisions).

An entrepreneur, who uses unlawful contractual provisions, may be sued by
a consumer in a common civil court. When the court confirms the unfair char-
acter of the given contractual term, the clause will be entered into an official
register of unfair contractual terms maintained by the President of the Polish
Office for Protection of Competition and Consumers. The register is freely ac-
cessible by the public and the entries include, among other details, the word-
ing of the clause and the name of entrepreneur who used it as part of T&Cs.

[l. On the other hand, the practice of using unfair contractual terms which
are already in the aforementioned register may be regarded as an infringe-
ment of the collective consumer interests by the President of the Polish
Office for Protection of Competition and Consumers.

In such a case the Office may impose financial penalties on the company, theo-
retically up to the 10% of the revenue from the previous financial year.

Data Protection

The fundamental legal framework regarding the data protection is included in
the Act of 29" August 1997 on Personal Data Protection. There are, however,
a number of special regulations which apply to specific industries (e.g. insur-
ance sector, telecoms or banks). As a rule Polish data protection law reflects
the principles as set out in European law, in particular including Directive
95/46/EC on data protection. However there are notable discrepancies which
for example refer to law enforcement.

As a rule, specific to the Polish system, the data protection authority may not
impose a financial penalty. However, the Polish authority may issue certain
instructions/recommendations, which, if not adhered to, may result in fines,
yet their level is not significant (up to around € 12,000 or a ceiling of around
€ 48,000 in total for multiple fines). Yet, these fines are issued as a result of the
failure to execute the Polish authority’s instructions/recommendations and, as
such, do not serve as penalties for an infringement of the relevant data protec-
tion provisions.

Failure to observe any of the significant obligations of the data administrator
results in criminal liability of the relevant individuals responsible for the failure
to register the database, failure to obtain authorisation to carry out data pro-
cessing, to prevent unauthorised data access, to ensure technical data security,
or to notify the individual of which the data refers to of his/her rights. The Pol-
ish data protection authority is obliged to notify the public prosecutor of any
infringement which may give rise to criminal proceedings. However in practice
the risk is also limited as, statistically, less than 10% of such notifications results
in an indictment being lodged with the court by the public prosecutor and
the number of court judgments confirming such an infringement is negligible.
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Yo u r Pa rt n e rS Your Contact in Poland
i n PO I an d TaylorWessing

einiwi|c Attorneys at Law
TaylorWessing e|n|w]c in Poland
...we will be pleased to support you!

TaylorWessing is a leading international law firm with a single-minded
approach to help its clients succeed by thinking innovatively about their
business issues.

Ewelina Stobiecka, PhD

TaylorWessing numbers around 950 lawyers working across 23 offices in Eu- -
Managing Partner

rope, the Middle East and Asia, offering an integrated service across the full
range of practice areas, with core strengths in corporate, finance, real es-
tate, IP and private wealth. The firm also has particular expertise in advising E: e.stobiecka@taylorwessing.com
clients in North America, Brazil and India. TaylorWessing e|n|w|c Attorneys ul. Mokotowska 1
at Law are the CEE/SEE competence centre. 00-640 Warszawa

T: +48 22 584 97 40

TaylorWessing e|n|w|c has a clear focus on supporting the rapidly expand-

www.taylorwessing.com
ing industries of tomorrow and is very active in the Retail & Brands industry.

Ewelina Stobiecka is a partner at TaylorWessing e|n|w|c Attorneys at Law. She heads the War-
We are committed to providing our clients with top quality advice, both saw office. Ewelina’s core practice areas include litigation/mediation, corporate law and real
on the basis of long-term relationships, as well as with individual legal pro- estate. Together with her team she advises notable national and international corporations.
jects. By operating in specialist teams, we are able to provide a first-class Ewelina is the initiator and coordinator of the International Mediation Center at the interna-
service in all areas of commercial law and private client business, despite tional Chambers of Commerce in Poland, which is a platform for out-of court commercial dis-
. . . . . L . pute resolution dedicated to the entrepreneurs interested in mediation.
the growing complexity of legal issues facing our clients. Our highly trained
commercial lawyers have international experience. Our working languages Ewelina is an author of numerous publications. Her recent work includes: practical aspects of

Endlish. G Czech F h H . italian. Polish. Russian. S| mediation and litigation, corporate and real estate issues, as well as contract law. She focuses
are tnglish, Lerman, L.zech, French, FHungarian, ftalian, Folish, Russian, Slo- on practical issues regarding doing business in Poland and has worked with the World Bank on

vak and Ukrainian. “Doing Business Report” (Poland) since 2004.
We believe that comprehensive advice means giving our clients access to Sources say: “The lawyers have good commercial understanding and are very hard-working.”
an international network of tried and trusted partners. We have close work- Ewelina Stobiecka “takes personal care of your business interests”, a client commented.

ing relationships with business trustees, tax consultants, banks, manage- Chambers & Partners Europe 2011
ment and human resources consultants, as well as real estate agents.
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Przemystaw Walasek
Partner

T:+48 2258497 40

E: p.walasek@taylorwessing.com
ul. Mokotowska 1

00-640 Warszawa

Przemystaw Walasek is a partner at TaylorWessing e|n|w|c Attorneys at Law in Warsaw and
head of IP/IT. Together with his team, he advises a significant number of blue chip and other
key international trading organisations, particularly focusing on trademarks, copyright, media
and competition law.

Przemystaw has extensive experience in advising clients with regards to E-business, IT and new
technologies, he also supports them in corporate matters.

Przemystaw regularly gives lectures on IP law, e-commerce and new technologies at legal con-
ferences. Przemystaw has been an author of many articles for various specialist and economic
media titles.




TPA Horwath in Poland

TPA Horwath is one of the largest consulting companies in Europe, a member
of the Crowe Horwath International global structure. It offers business solu-
tions for international and national enterprises in tax consulting, transaction
advisory services, financial audit, accounting and payroll administration out-
sourcing, as well as corporate finance and human resources advisory.

TPA Horwath also provides specialised advisory services for separate indus-
tries, particularly for the Real Estate and Construction sectors, as well as for the
Energy industry. Our activity focuses not only on the commercial real estate
sector (retail, office, industrial), but also is extended to construction and resi-
dential activities. Horwath HTL, a separate brand but a member of the same
group, also offers specialised advisory services for the hotel and tourism sector.

Apart from Poland, the TPA Horwath Group includes partner companies from
Albania, Austria, Croatia (an exclusive partner), the Czech Republic, Slovakia,
Slovenia, Romania, Bulgaria, Hungary and Serbia, providing employment to
over 1,000 consultants in total. Crowe Horwath International is an interna-
tional association of independent advisory and auditing companies. With over
29,000 experts in 118 countries around the world it is the ninth largest global
consulting group.
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Your Contacts in Poland

TPA Horwath

Matgorzata Dankowska
Partner

Krzysztof Kaczmarek
Managing Partner

E: krzysztof.kaczmarek@tpa-horwath.pl

T:+48 61 63 00 500 T:+48 226479 700

Warsaw Office
ul. Przyokopowa 33
01-208 Warszawa

Katowice Office
Al. Korfantego 141 B
40-154 Katowice

Poznan Office
ul. Murawa 12-18
61-655 Poznan

www. tpa-horwath.pl

Krzysztof Kaczmarek is a partner at TPA Horwath - he specializes in tax advisory for com-
mercial real estate sector - among others he provides tax due diligence, transaction advisory
projects as well as restructuring and reorganisation processes. Krzysztof is an expert in tax
proceeding and his professional experiences include also representing clients before tax au-
thorities and Provincial Administrative Courts and the Supreme Administrative Court as well
as consulting during transactions involving restructuring and reorganization of Polish and in-
ternational companies. Since October 2012 he has been a member of the four-person Steering
Committee, in which he develops the strategic directions of TPA Horwath International Group
and oversees implementation of strategic solutions in different countries.

Matgorzata Dankowska became a member of TPA Horwath in 2006. She has been involved in
numerous tax projects, including tax reviews, due diligence analysis for real estate companies,
retailers, public utilities and accommodation industries, as well as in transactional advisory and
tax structuring. Her field of experience is mainly in Corporate Income and Value Added Tax.
As a partner she is responsible for the Real Estate Team. Matgorzata is a well-known expert in
transactional advisory regarding Mergers & Acquisitions. She is a co-author of Restructuring of
corporations. Tax aspects (Restrukturyzacje spdtek kapitatowych. Aspekty podatkowe.) published
in, as well as Taxation of the hotel business (Podatki w hotelarstwie) published in 2013, both by
Wolters Kluwer. In 2013 she was awarded second best M&A tax advisor in Poland by “Dziennik
Gazeta Prawna”.

E: malgorzata.dankowska@tpa-horwath.pl



The Polish Council of Shopping Centres
(PRCH) in Poland

The Polish Council of Shopping Centres (PRCH) is a non-profit association
of over 200 companies operating on the retail real estate market. It is a Polish
partner of the International Council of Shopping Centers (ICSC) and has been
active in Poland since 2003.

PRCH’s mission is to support the development of companies and professionals
operating on the retail real estate market in Poland and to promote the positive
image of shopping centres and high streets.

The Council issues market reports, offers comprehensive educational pro-
grammes, organises training courses, conferences and networking meetings
and the ReDlI Fair. By joining us, you will receive professional support for your
business endeavours: effective tools, current information concerning the retail
real estate market, the opportunity to attend our events, conferences and join
discussion clubs.

OUR OBJECTIVES

1. To promote the best practices in the retail real estate sector

2. To promote the positive image of shopping centres and high streets
in opinion-forming circles

3. To conduct an active dialogue with organisations which can influence
the future and the dynamics of the retail real estate market development
in Poland

4. To overcome/break down legal obstacles to develop the retail market

in Poland

To issue and update key information on the retail real estate sector

6. To provide a broad forum for networking, research and knowledge
sharing

u

Contact details:

POLSKA RADA

prch )] CENTROW HANDLOWYCH
POLISH COUNCIL
OF SHOPPING CENTRES

Radostaw Knap
Chief Operating Officer

E: rknap@prch.org.pl
T: +48 512 402 291

Polska Rada Centréw Handlowych
ul. Nowogrodzka 50 / 448

00-695 Warszawa

T/F: +48 22 629 23 81

E: prch@prch.org.pl

www.prch.org.pl
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